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O R D E R 

 

 This revision petition under section 397/399 of Cr.P.C. is preferred by the 

petitioner against the order dated 9.9.2013 passed by the Learned Additional 

District Magistrate, Tezpur in Misc Case No. 9/144/12.  By the said order dated 

9.9.2013, the learned District Magistrate dismissed the said proceeding for non 

prosecution. 

 

 The case as projected by the petitioner is that the petitioner is the owner of 

and in possession of the land measuring 1 Bigha covered by Dag No.135 of 

Periodic Patta No.18 and the land measuring 2 Bigha covered by Dag No. 136 of 

Periodic Patta No.18 , both situated at Village Rajgarh, Mouza : Balipara, PS 

Rangapara in the Sonitpur District of Assam wherein the petitioner has residential 

houses and standing crops. The petitioner has stated that since the Respondents on 

10.6.2012 dispossessed and threatened the petitioner, application for drawing up 

appropriate proceeding u/s 144 CrPC was filed by the petitioner before the 

Learned District Magistrate, Tezpur and the same was numbered as Misc Case 

No.9/144/12.  

 

 Ld Counsel for the petitioner states that the Ld Additional District 

Magistrate after being entrusted with adjudication of the same, called for a report 

from the police. On receipt of the police report, by order dated 23.7.2012 

proceeding u/s 145 CrPC was drawn up and both the parties were directed to 

appear on the next date fixed and submit their written statements. From the report 

of the service available on record of the Misc Case, it is seen that notice was not 

served on the respondent and thus order dated 24.8.2012 and 28.9.2012 shows that 

Respondent had not entered appearance till then.  

 

 The Ld Magistrate by order dated 28.9.2012 drew up a proceeding u/s 107 

CrPC and directed the Respondents to show cause why bond of good behavior 

should not be executed by them. Referring to the order sheet of Misc Case 

No.9/144/12, ld Counsel for the petitioner submits that on 3.11.2012 the matter 

could not be taken up as the Ld  Magistrate was  busy. Service report shows that in 

the meantime, notice was duly returned after service on the Respondents. 

Thereafter on 6.12.2012 both the parties were present and since the Ld Magistrate 

was busy in Panchayat election, next date was fixed on 5.4.2013. Perusal of the 

record shows that no order was passed on 5.4.2013.  
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 On 24.4.2013, both the parties were present and on the submission made 

by the Ld Counsel for the petitioner that that Respondents had forcefully occupied 

the land of the petitioner which may lead to breach of peace, the Ld Magistrate 

once again directed service of notice u/s 107 CrPc upon the Respondents to show 

cause as to why necessary action under law and bond for good behavior should not 

be executed against them and the matter was fixed on 31.5.2013. 

 

 Perusal of the records reveal that on 31.5.2013 the Ld Addl District 

Magistrate was on leave. On the subsequent dates, that is, 4.7.13, 5.8.13, 5.9.13 

and 9.9.13 the Respondents filed their attendance/hazira whereas the petitioner 

was not represented thus leading to dropping of the proceeding on 9.9.13. 

  

 Ld Counsel for the petitioner submits that bare perusal of the order sheet 

would reveal that the last four orders were in fact written on the same date, that is, 

last of the said dates (9.9.2013). Ld Counsel further submits that inspite of several 

attempts the date of posting of the case after 31.5.2013 could not be collected by 

the petitioner since, in fact, no date was given. The said dates and orders in the 

Order sheet were recorded on the date when the proceeding was dropped. This, 

submits the Ld Counsel for the petitioner, is fortified by the fact that only the last 

order dated 9.9.13 was signed by the Magistrate concerned, rest being unsigned 

orders. Ld Counsel for the petitioner further submits that it is only because the 

dates of the cases were not provided to the petitioner that the petitioner could not 

appear and take appropriate steps. In view of the latter, submits the Ld Counsel for 

the petitioner, the order dropping the proceeding ought to be set aside and the Ld 

Magistrate be directed to conclude the proceedings in accordance with law and on 

merits. 

  

 Ld Counsel for the Respondents referring to the provisions of section 

116(6) submits that the instant revision petition ought not to be entertained, in as 

much as, the proceedings before the Ld Magistrate was deemed to have been 

terminated after expiry of six months from the date of its commencement.  

  

 Countering the submission of the Ld Counsel for the respondent, Ld 

Counsel for the petitioner submits that limitation for the purpose of section 116 (6) 

CrPC, is to be construed to begin from the date when party asked to show cause by 

the Ld Magistrate enters appearance. 

 

 In order to appreciate the contention raised by the Ld Counsel for the 
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Respondent and determine the question as to when does a proceeding ought to 

deem to commence in the context of section 116(6) of CrPC, the said provision of 

law is hereby recalled, the same reads as follows :- 

 

"116 (6). The inquiry under this section shall be completed within a period 

of six months from the date of its commencement, and if such inquiry is 

not so completed, the proceedings under this Chapter shall, on the expiry 

of the said period, stand terminated unless, for special reasons to be; 

recorded in writing, the Magistrate otherwise directs; 

 

Provided that where any person has been kept in detention pending such 

inquiry, the proceeding against that person, unless terminated earlier, shall 

stand terminated on the expiry of a period of six months of such detention."  

 

  

 The provision of law envisages that an enquiry after the expiry of a period 

of six months from the date of its commencement stands automatically terminated. 

Divergent views of various Hon’ble High Courts is seen on the question as to 

when an inquiry ought to deem to commence, in the context of section 116 CrPC. 

Whereas Hon’ble Bombay High Court in Dwarkanath Ramchandra v. State of 

Maharashtra. 1977 Cri LJ 120 and Hon’ble Patna High Court in Sitaram Singh v. 

State of Bihar, AIR 1980 Pat 257 (FB) have held that enquiry commences with the 

appearance of the party called to show cause. Division Bench of the Orissa High 

Court in the case of Uchhabajena v. Kunjabehari Rautray appearing in 1978 CrlLJ 

124 held that inquiry in such cases would begin with the taking of evidence.  

 

 Taking note of the various judgments, Hon’ble Division Bench of Calcutta 

in  Paresh Chandra Hati And Others Vs. Ahitosh Panda And Another  reported in 

1978 CrlJ 1171 Cal declined to accept the view that appearance of the second 

party after the receipt of the notice of the proceeding without showing cause is the 

starting point of the inquiry referred to in S. 116 (2) of the Code and held “ that it 

commences as soon as the opposite party in proceeding under S. 107 challenges 

the allegations made against him or refuses to admit the same or submits a show 

cause petition against the allegation or the Magistrate otherwise has reason to 

proceed or proceeds or decides to ascertain the truth of the allegation made 

against the opposite party by taking evidence or otherwise.” 

 

  Hon’ble Gauhati High Court in Binapani Bora vs Narendra Bora 

reported in MANU/GH/0153/1982 accepted the minority view expressed in 

Sitaram’s (Supra) case and held that the enquiry commences after the show cause 

has been filed and the Magistrate decides to proceed to enquire into the truth of the 

information and fixes a date for recording evidence. 
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 Thus it is clear that enquiry for the purpose of section 116 (6) CrPC 

commences when the opposite party files its show cause.  In the instant case the 

Respondents entered appearance on 6.12.2012 but there is nothing on record to 

show that the Respondents filed their show cause. Only attendance/hazira of the 

Respondents have been found in the record of the Misc Case. This Court has also 

taken note of the fact that apart from the orders dated 4.7.13, 5.8.13, 5.9.13 which 

are not signed,  the orders dated 3.11.2012 and 6.12.2012 too do not bear the 

signature of the Ld Magistrate.  

 

 Perusal of the order sheet of Misc Case No. 9/144/2012 reveals that 

though the Learned Additional District Magistrate had initially drawn the 

proceedings u/s 107 CrPC on 28.9.2012, pursuant to which the Respondents 

entered appearance on 6.12.2012, the Ld Magistrate once again after a period of 

four months, that is, 24.4.2013 drew up proceedings u/s 107 CrPC.  Thereafter too 

the Respondent was present by filing attendance through his engaged Counsel but 

no show cause was filed by the Respondents. Thus since the Respondents failed to 

show cause inspite of having entered appearance, the Respondents cannot be 

allowed to take the plea that the proceeding stood terminated u/s 116 (6) of the 

CrPC.  

 

 In the backdrop of the discussions made hereinbefore, it is apparent that 

the Respondents not having filed their show cause in Misc Case No. 9/144/2012, 

the proceeding is yet to commence and the point of time from which six months as 

envisaged u/s 116 (6) CrPC is to be computed is yet to begin. 

 

 As observed hereinabove, the orders dated 4.7.13, 5.8.13, 5.9.13 are all 

unsigned orders. In none of the said orders it is reflected that efforts were made to 

take the proceedings to its logical conclusion and/or the action of the Respondent 

in only filing their attendance/hazira without actually filing show cause as already 

asked to do vide order dated 28.9.2012 was questioned.  The order sheets of the 

Misc Case No.9/144/2012 indeed is a pointer to the fact that there may be some 

truth in the grievances raised by the petitioner.    

  

 This Court is well aware of the mandate of law that that no orders 

extending the statutory period of enquiry as envisaged u/s 116 (6) CrPC can be 

passed by this Court. In the instant case, the said statutory period is yet to begin 

and, as such, in the considered opinion of this Court, allowing the instant revision 
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petition would not amount to extension of the statutory period. Ends of justice 

would be met by giving an opportunity to both the parties to appear before the Ld 

District Magistrate and contest the case on merits. 

  

 In view of the discussion aforesaid, the instant criminal revision 

application is allowed. Order dated 9.9.2013 dropping the proceeding of Misc 

Case 9/144/2012 is hereby set aside. Both the parties are directed to be present 

before the Ld District Magistrate, Sonitpur, Tezpur on 7.3.2014 to receive further 

instructions and on such appearance, the Ld District Magistrate is to proceed by 

fixing a date for filing of show cause by the Respondents and thereafter proceed in 

accordance with law.  

  

 Before parting with the record, this Court deems it appropriate to bring 

the proceedings of Misc Case No.9/144/12 to the personal knowledge of the 

Learned District Magistrate, Soniptur, Tezpur with a request to the Ld Magistrate 

to peruse the same and ensure that responsible orders, to give effect to various 

provisions of law and not to frustrate the same are passed in proceedings such as 

the instant one, instituted before the office of the Learned District Magistrate. Ld 

District Magistrate, Sonitpur is requested to take appropriate steps to ensure that 

Registers of status of cases are meticulously maintained and updated as required, if 

not already being done, and the same are made readily accessible to parties and 

their Ld Counsels.  

  

 Let the records of Misc Case No. 9/144/12 along with a copy of this order 

be sent to the Learned District Magistrate, Tezpur forthwith. 

 

 Revision petition accordingly stands allowed.  

 

Records to be consigned to the record room. 

  

 Order pronounced in open Court on this the 21
st
 day of February, 2014. 

 

      

 

      Additional Sessions Judge No. 2, 

                        Sonitpur, Tezpur. 

 


